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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Did the trial court err in denying appellant’s motion to 
dismiss the indictment, when the motion stated that the 
defense would be insanity in 1951 and where the motion 
■was based on the fact that appellant had been adjudged 
mentally incompetent in 1952 by the Criminal Court of 
Baltimore, Maryland? 

2. Did the trial court err in refusing to grant appellant’s 
oral motions for an examination as to his mental condi¬ 
tion at the time of the trial in 1953, which motions were 
made during the course of the trial and after the Govern¬ 
ment ’s case had been presented, when the evidence adduced 
prior to the motions showed that, although appellant was an 
escapee from a Maryland mental institution in 1952, he had 
recovered his mental stability by the time he took his leave? 


(i) 
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fSniteli States Court of appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,761 

James Wear, appellant 


v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On September 18,1951, an indictment was filed in the Dis¬ 
trict Court wherein it was charged, in the first count thereof, 
that Roman Rutkowski, Albert J. Crapulli, alias Joseph A. 
Walkenshaw, and James R. Wear, Jr., appellant herein, on 
or about July 27, 1951, within the District of Columbia 
entered the building of Zebulon V. Gallop with intent to steal 
property of another, in violation of D. C. Code, § 22-1801. 

In the second count it was alleged that the three defend¬ 
ants, on or about July 27, 1951, in the District of Columbia, 
stole the property of Zebulon V. Gallop of the value of about 
$68.00, consisting of one check writing machine, of the value 
of $50.00, one check book, of the value of $3.00, one pair of 
eye glasses, of the value of $15.00, in violation of D. C. Code 
§* 22 - 2201. 1 


1 A photostatic copy of the forged check was attached to the 
indictment. 

(1) 
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And, in the fourth count, it was alleged that the three 
defendants, on or about July 27, 1951, in the District of 
Columbia, with intent to defraud, passed and uttered to 
George E. Chiplock, as true and genuine, the forged bank 
check, which was set forth in the third count, well knowing 
the check was forged, in violation of D. C. Code, § 22-1401. 
(App. pp. 22-23). 2 

On September 21, 1951, appellant entered a plea of not 
guilty and w’as remanded to the District of Columbia Jail 
(App. p. 23). 3 On October 9, 1951, appellant moved for a 
severance and for a continuance to November 15, 1951 (R. 
pp. 1S3-184). The record then shows that, on December 12, 
1951, appellant filed an affidavit of John A. Fischer, M. D., 
wherein it is stated that appellant vras a patient in the 
Veterans Administration Hospital, Perryville, Maryland, 
and that he would be unable to stand trial on that date (R. 
p. 193). 

In the meantime, appellant’s bond had been reduced from 
$2500.00 to $1000.00 (R. 182, 188), and he had engaged new 
counsel (R. 180, 187, 189). 

A warrant for appellant’s arrest was issued on January 
28, 1953 (R. 194), and he was arrested in the Southern Dis¬ 
trict of California on February 4, 1953 (R. 194). 4 The 
case came on for trial on March 24, 1953 (App. p. 25) 
(Criminal Case No. 1335-51). 

Appellant moved to dismiss the indictment on the fol¬ 
lowing grounds (App. pp. 23-24): 

Comes now the defendant by his attorney and re¬ 
spectfully moves the court for an order dismissing the 
indictment against him in the above action. 

2 The four counts will be referred to hereinafter as the House¬ 
breaking; Larceny; Forgery; and Uttering Count. 

3 Appellant was represented at the arraignment by Albert J. Ahem 
(J.A. 23.) Defendant Crapulli entered a plea of not guilty to Count 
One, Two and Three, and a plea of guilty to Count Four (R. 179). 
Defendant Rutkowski is still at large (R. 10). 

4 The record is silent on any occurrences between 1951 and 1953. 
The annotations on the District Court trial jacket read as follows: 

Feb. 11, 1952 No. 1: Cont’d to 2/19/53 
Feb. 19, 1952 No. 1: Forfeiture of bond declared B. W. Or¬ 
dered and issued. 
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For reason therefore, defendant states that his de¬ 
fense will he that of insanity at the time of the crime . 
Said issue has already been heard and decided by the 
court of another jurisdiction, to wit, the Baltimore Su¬ 
preme Court, Baltimore, Maryland. The latter juris¬ 
diction had pending before it, one act of the chain of 
offenses presently charged in this indictment and this 
indictment was heard and decided. Wherefore, defend¬ 
ant contends (sic.), that the issue is res ad judicata and 
that the courts of this jurisdiction are bound to extend 
full faith and credit to the judicial acts of another state 
(Emphasis added). 

Such motion was argued at the bench (R. pp. 2-5). The 
Government contended that appellant was of sound mind at 
the time of trial and the proceedings should go forward. 
The motion was denied, pending the verdict of the jury 
(App. p. 26). 

Albert J. Crapulli (R. 19-28), the former co-defendant, 
became a hostile witness against the Government but testi¬ 
fied that he went to southeast in a taxicab where he met a 
man named Wear who signed a check for $1600.00 (Gov¬ 
ernment’s Exhibit No. 1). Crapulli took the check to 101 
Brandywine Street where he presented it. He went to an 
automobile, tried the motor and lights; the owners, Mr. and 
Mrs. Chiplock, took personal belongings from the trunk 
and Crapulli drove the automobile away. He met Wear 
about a block and a half away, where Crapulli gave Wear the 
title and returned the wallet. They agreed to meet at ten 
o’clock the next night, when Wear was to give Crapulli the 
sum of $400.00; but Wear did not appear at the appointed 
time. Crapulli testified that he signed a statement and that 
he had pleaded guilty to Count Four of the indictment 
(App. pp. 26-29). 

Zehulon V. Gallop (R. 28-37), an automobile dealer, testi¬ 
fied that on July 27, 1951 his establishment was robbed of 
several items. He testified that he did not write the check 
marked “Governments Exhibit No. 1.” He stated that ap¬ 
pellant came into his store in July, 1951 to look at a Pontiac, 
at which time appellant appeared to be of sound mind. (App. 
p. 30). 


4 


Detective Sergeant Benjamin D. Clark (R. 37-55), of the 
check and fraud squad, testified that he investigated the 
instant case after information had been received from Mr. 
and Mrs. Chiplock (R. 38). The automobile in issue had 
been sold, on July 28,1951, to the Triangle Motor Company 
(R. 40). On August 2, 1951, Clark arrested appellant, at 
which time appellant gave information concerning Rutkow- 
ski and Crapulli (R. 42-43). Sergeant Clark also talked 
with appellant about two or three weeks ago. At all times, 
appellant appeared to be rational. Sergeant Clark knew 
that appellant had been in Spring Grove, Maryland, a mental 
hospital, for two months in 1951 (App. p. 31). Sergeant 
Clark stated that Crapulli identified appellant as a defend¬ 
ant (R. 76). 

Doris A. Chiplock (R. 55-65), testified that she and her 
husband advertised their family automobile for sale and 
that they received a telephone call about the car. A second 
telephone call informed them that a “Mr. Uptergraft” 
would come by on behalf of the caller. “Mr. Uptergraft” 
did come and bought the automobile, paying for it with 
Government Exhibit No. 1. Mrs. Chiplock identified 
Crapulli as “Mr. Uptergraft” (App. pp. 33). 5 

Ira M. Gidlickson (R. 65-76), examiner of questioned 
documents at the Metropolitan Police Headquarters, testi¬ 
fied that he concluded, after examining specimen of appel¬ 
lant’s handwriting, that appellant wrote the check marked 
“Government’s Exhibit No. 1” (App. p. 34). 6 

The following opening statement on behalf of appellant 
was then made (App. p. 35): 

• • • • Th e defense in this case is that the de¬ 

fendant is at the present time not well. 

We will produce evidence to properly prove that he 
is an escaped mental patient, one who has already been 
declared of unsound mind in another jurisdiction. 


5 It was stipulated that Mr. Chiplock would testify to the same 
effect (App. p. 33). 

6 A motion for a judgment of acquittal on the grounds of insuf¬ 
ficient evidence was made on behalf of appellant, argued and denied. 
(R. 77-83.) 
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He will not take the stand because of his state. We 
will also introduce evidence to disprove some of the 
Government’s evidence and the confession in this par¬ 
ticular case, which w r e deny. * # • 

On behalf of defendant, Amy Lee Wright (R. 84-90), in 
charge of the Record Room at Spring Grove State Hospital, 
Cantonville, Maryland, testified that appellant was admitted 
to that institution on June 12, 1952 on an order of the 
Criminal Court of Baltimore City, which order reads as 
follows (App. pp. 35-36): 

State of Maryland v. Henry Fulford, Indictment No. 
1950 and 1997, Docket 1952, charge: larceny and 
forgery. 

On June 11th, 1951 (sic.), the above named defendant, 
Henry Fulford, was arraigned in the Criminal Court of 
Baltimore, and through his attorney, Harry Harkin, 
entered a plea of not guilty by reason of insanity, in¬ 
sane then and insane now, to the above charge. 

On June 11, 1952, the defendant, Henry Fulford, it 
appearing from the report of Doctor Harry W. Boslow, 
medical officer of the Supreme Bench of Baltimore City, 
that the above named defendant, Henry Fulford, is 
suffering from some form of mental disorder and is in 
need of hospitalization and treatment, the verdict of the 
Court is not guilty by reason of insanity, insane then 
and insane now. 

It is therefore ordered by the Criminal Court of 
Baltimore in the lltli day of June, 1952, that this said 
Henry Fulford be taken under guard to the Spring 
Grove Hospital, there to remain for hospitalization, 
observation and treatment. 

Witness Wright testified that appellant left the hospital 
without authority on August 28, 1952 but that (App. pp. 
36-37): 

A. The feeling was that the patient was suffering 
from a mental illness at the time that he -was admitted 
to the hospital. 

He was given intensive treatment while at the hospi¬ 
tal, and it -was the feeling of the examining physician 
that at the time he left, that he had adjusted well to 
the hospital, his illusory appearances had disappeared 
and his psychosis seemed to be in remission. 
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There is a further note attached that we were unable 
to determine whether the patient was psychotic or not 
at the time he committed the alleged crime. 

There was a good indication that he had become psy¬ 
chotic after being put in jail. 


A. # • # The only thing that I can quote is that the 
patient had adjusted well to the hospital and the psy¬ 
chotic episode seemed to be in remission and that he 
w^as a responsible agent at the time he left the hospital. 

Q. Well, is—strike that. * # * I have no further 

questions. 

Then, at 12:25 P.M., a recess was taken (R. 90). At 1:30 
P.M., the trial reconvened, at which time defense counsel 
made the following statements (App. p. 37): 

(At the bench). Mr. Dwyer: If your Honor please, 
with respect to the evidence which has just come out, 
I did not know it. I was not given an opportunity to see 
those medical records before the young lady appeared 
here. 

I am going to ask at this time that your Honor com¬ 
mit this man to St. Elizabeth’s Hospital for observa¬ 
tion, and see if he is able to stand trial. 

I am not convinced that he is at this stage of the game. 

Mr. Schaffer : I submit, your Honor, that this is no 
time to ask for that; certainly not at this late stage. 

Mr. Dwyer: I acknowledge that it is a late stage, 
Your Honor, and it should have been asked for before, 
and as your Honor can see from my motion, the facts as 
I understood them were entirely different from the 
facts that subsequently have come out here at the trial, 
particularly the testimony from the hospital people. 
And I certainly think that is indicative of the fact that 
the man is of unsound mind. They say he is in a parolee 
elopment status, no adjudication of soundness of mind. 
I certainly feel that that is more than enough cause to 
doubt his present ability. 

• • • • • 

The motion was denied, and George F. J. Brown (R. 95- 
102), Chief Deputy Clerk of the Criminal Court of Balti¬ 
more, testified that on June 11, 1952, Indictment No. 1950 
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of 1952, was disposed of by a finding of not guilty by reason 
of insanity and that the defendant was committed to Spring 
Grove State Hospital on the basis of a psychiatric examina¬ 
tion by Doctor Boslow (App. pp. 39-41). 

Doctor William H. Orsinger (R. 102-119), Senior Medical 
Officer at the District Jail, testified that his record showed 
that appellant claimed that he had a head injury in 1947 
and that he suffers from epilepsy. At sick call on March 2, 
1953, appellant complained of seizures and was placed on 
medication but there was no recorded evidence of an actual 
seizure. Appellant was examined on February 24, 1952, on 
admission, and had discolored eyes and bruises on body and 
legs. He claimed the police beat him but he refused to sign 
a statement to that effect (R. 105-106). The medical records 
do not show any gross abnormality (App. pp. 42-44). 

Thereupon, the record shows that appellant fell to floor 
and suffered bleeding at the mouth. Doctor Orsinger exam¬ 
ined him and was called to the stand (App. p. 44). He 
testified, in pertinent part, as follows (App. pp. 44-46): 

Q. When you came back into the courtroom where 
did you go ? 

A. I went directly to the patient. 

Q. Very well, w’hat did you observe? 

A. I saw a man lving on the floor. 

Q. All right, and in what state? 

A. His eyes were closed. I saw some blood running 
out of his mouth down his right cheek and he was 
quivering. 

• • • • • 

Q. And what was the reaction when you felt his 
pulse? 

A. It felt normal. 

• • # • • 

Q. All right. What else did you do? 

A. Put pressure on his eye balls to produce pain. 

• • • • • 

A. Not too much because I thought I remembered 
another way to put more pressure. 

• • • • • 
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A. I opened his pants and grabbed his testicles. 

Q. And what did you do? 

A. Squeezed real hard. 

Q. What happened? 

A. He came back to consciousness. 

• • i t • 

A. I have been in this work working with * * # in¬ 
mates for four and a half years. I have been the per¬ 
sonal physician consequently for several hundred true 
epileptics or convulsive people. I have also had to care 
for many people who were having other conditions 
which resembled convulsions, organic convulsions, and 
it has been my experience • • • that a person who 
has a true convulsion • • • has no control over his 
body # • * 

In this individual when I gave severe pain his re¬ 
sponse was not what has been my invariable, observed 
response in other people with true convulsions, dis¬ 
orders due to brain injuries • • • 

A. (Interposing) and this episode, in my opinion, 
was either—and I am unable to distinguish—malinger¬ 
ing or hysteria. 

In rebuttal for the Government, Reginald C. Odell (R. 119- 
125), Officer Bernard J. Panetta (R. 125-131), and George 
E. Chiplock (R. 131-133), testified that when they saw ap¬ 
pellant in 1951, he appeared to be normal (App. pp. 47-4S). 

After closing arguments (R. 137-152), the court (T. Blake 
Kennedy, J.) instructed the jury, in pertinent part, as fol¬ 
lows (App. pp. 51-52): 

The question of w'hether or not, or, what the defend¬ 
ant’s mental condition is at this time is not before you. 
That is a matter to be handled by the Court. And so you 
will not consider his condition at this particular time, 
and if that becomes material there will be a hearing 
which the Court will determine what the necessary 
steps are to be taken. 

To you is committed the question of deciding whether 
or not he was guilty of any of these crimes charged in 
these four counts on July 27th, 1951. 

Are there any requests or exceptions? 

Mr. Shaffer: The Government is satisfied Your 
Honor. 

Mr. Dwyer: We are satisfied, your Honor. 

• • • • • 
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The Court: The other question is whether the jury is 
supposed to determine the defendant’s sanity as of 1951 
according to the testimony. That I also attempted to 
explain. We are determining his sanity as to the date 
when this transaction occurred, which was in 1951 when 
these acts with which he is charged are alleged to have 
occurred. That is the only point for you to consider as 
to whether he is sane or insane, as of that date and no 
other. Is that satisfactory? 

(No member of the jury indicated any dissent). 

The jury returned a verdict of not guilty as to Counts 
one and two and guilty as to Counts three and four (App. 
pp. 52-53). 

Defense counsel then made a renewed motion for a mental 
examination. The Court said (App. 53-54): 

Yes, I see nothing in the record before the Court 
which justifies a conclusion that I should send the man 
for an examination. 

• • • • • 

The Court: I make this ruling: So far as there is 
anything before the Court at the present time in this 
hearing, in the trial, I see nothing which justifies the 
Court to order an investigation as to his sanity at the 
time of the trial. 

At the time of sentencing, on March 27, 1953, defense 
counsel again moved for a mental examination (R. 175). 
The trial court said, inter alia , (R. 176): 

In my opinion and from what I have heard of this 
case, I think the defendant is a malingerer. • • • 

Appellant was sentenced to serve a term of imprisonment 
of from sixteen months to four years on each count, to run 
concurrently (App. p. 24). From such judgment, appel¬ 
lant now brings this appeal (R. 9). 7 


7 For an interesting and complete discussion of the transaction 
herein involved, see Chiplock v. Stewart Motor Co., 91 A. 2d 851 
(Mun. Ct. App., D.C., 1952). 
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STATUTES INVOLVED 

Title 22 District of Columbia Code (1951), §1401, pro¬ 
vides : 

Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or 
private nature, which might operate to the prejudice of 
another, or passes, utters, or publishes, or attempts to 
pass, utter, or publish as true and genuine, any paper 
so falsely made or altered, knowing the same to be false 
or forged, with the intent to defraud or prejudice the 
right of another, shall be imprisoned for not less than 
one year nor more than ten years. 

Title 18 U.S.C. §4244, provides: 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of 
probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly 
to assist in his own defense, he shall file a motion for a 
judicial determination of such mental competency of 
the accused, setting forth the ground for such belief 
with the trial court in which proceedings are pending. 
Upon such a motion or upon a similar motion in behalf 
of the accused, or upon its own motion, the court shall 
cause the accused, whether or not previously admitted 
to bail, to be examined as to his mental condition by at 
least one qualified psychiatrist, w T ho shall report to the 
court. For the purpose of the examination the court 
may order the accused committed for such reasonable 
period as the court may determine to a suitable hospital 
or other facility to be designated by the court. If the 
report of the psychiatrist indicates a state of present 
insanity or such mental incompetency in the accused, 
the court shall hold a hearing, upon due notice, at which 
evidence as to the mental condition of the accused may 
be submitted, including that of the reporting psy¬ 
chiatrist, and makes a finding with respect thereto. No 
statement made by the accused in the course of any 
examination into his sanity or mental competency pro¬ 
vided for by this section, whether the examination shall 
be with or without the consent of the accused, shall be 
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admitted in evidence against the accused on the issue 
of guilt in any criminal proceeding. A finding by the 
judge that the accused is mentally competent to stand 
trial shall in no way prejudice the accused in a plea of 
insanity as a defense to the crime charged; such finding 
shall not be introduced in evidence on that issue nor 
otherwise be brought to the notice of the jury. 

SUMMARY OF ARGUMENT 

The trial court did not err in denying appellant’s motion 
to dismiss the indictment. In such motion it was stated 
that the defense would be insanity at the time the offenses 
were committed in 1951. It was further stated that appel¬ 
lant had been adjudged mentally incompetent in 1952 by 
the Criminal Court of Baltimore, Maryland and that such 
decree was entitled to full faith and credit in this jurisdic¬ 
tion. However, the Maryland adjudication went to the 
mental condition of appellant some twelve months after the 
time that the alleged crimes were committed in the District 
of Columbia. The issue became one of evidence of insanity 
at the time the crimes were committed. Such issue is for 
the jury. Therefore, the trial court did not err in denying 
the motion to dismiss. 

The trial court did not err in denying appellant’s motions 
for an examination as to his mental condition at the time of 
the trial in 1953. Title 18 U.S.C. § 4244 creates a test of 
reasonableness and is not mandatory. Here, the trial court 
had no reasonable cause to believe that appellant was 
mentally incompetent at the time of the trial. The motions 
were made during the course of the trial and after the 
Government’s case had been presented. The evidence clearly 
showed that appellant had recovered his mental stability 
prior to the time that he escaped from the Maryland mental 
institution and the evidence further showed that appellant 
had appeared to be rational at the time he was interviewed 
by the police authorities two or three weeks prior to the 
trial. Hence, there was no error. 
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ARGUMENT 

I 

The Trial Court Properly Denied the Motion to Dismiss the 

Indictment Based on the Prior Adjudication of Insanity by 

the Criminal Court of Baltimore. 

Appellant contends that the trial court erred in denying 
his motion to dismiss the indictment based on the ground 
that the Criminal Court of Baltimore, Maryland, had previ¬ 
ously decided that he was of unsound mind, which adjudica¬ 
tion must be given full faith and credit in the District of 
Columbia. This contention is without merit. 

Article IV, Section 1 of the United States Constitution, 
provides in pertinent part: 8 

Full Faith and Credit shall be given in each State to 
the public, Acts, Records, and Judicial Proceedings of 
every other State. 

The indictment against appellant in the instant case 
charges the commission of crimes in the District of Columbia 
in July, 1951. The Criminal Court of Baltimore, Maryland, 
found appellant to be of unsound mind in June, 1952. The 
instant case came on for trial in March, 1953. Appellant 
contended in his motion and contends now on appeal, that 
the decree of the Baltimore court adjudicated the issues 
presented in the indictment in the District of Columbia. 
This cannot be so. 

Appellant’s motion read, in pertinent part, as follows 
(App. p. 24): 

For reason therefor, defendant states that his defense 
will be that of insanity at the time of the crime. Said 
issue has already been heard and decided by the court 
of another jurisdiction, • • • the issue is res adjudi- 
cata and the courts of this jurisdiction are bound to 
extend full faith and credit to the judicial acts of 
another state. (Emphasis added.) 

The defense was insanity at the time of commission of the 
crimes charged, to wit, July 27, 1951. However, the perti- 


8 See also: Title 28 U.S.C. § 1738. 
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nent part of the Baltimore Court’s decree reads as follows 
(App. p. 36): 

• * • the verdict of the Court is not guilty by reason 
of insanity then and insanity now. 

It is therefore ordered by the Criminal Court of Balti¬ 
more on the 11th day of June, 1952, that this said Henry 
Fulford he taken under guard to the Spring Grove 
Hospital, there to remain for hospitalization, observa¬ 
tion and treatment. 

It is at once clear that the decree of the Baltimore Court 
did not attach to Julv, 1951. The finding of insanity ‘ 1 then ’ ’ 
obviously referred to sometime in 1952, since the order reads 
“* * * Indictment No. 1950 and 1997, Docket 1952, * * 
and the finding of insanity “now” referred to the date of 
the finding, June 11,1952. The entire proceedings involved 
events which took place several months, at least, after the 
events charged in the local indictment. It cannot be con¬ 
cluded, even under Maryland law, that the issue of insanity 
at the time of the prior events w-ould be res adjudicata. 

By the same token, the courts of this jurisdiction were not 
required to give full faith and credit to the Maryland decree. 
The law’ is now w’ell settled that a person is presumed to be 
sane and that an accused has the burden of showing some 
evidence of insanity. Once, however, such evidence is showm, 
the burden is on the Government to prove sanity. 

This is a question of evidence and the trial court in the 
instant case properly denied the motion to dismiss the 
indictment. The variance in the dates alone required a 
denial. However, appellant w’as properly permitted to intro¬ 
duce evidence concerning the Maryland adjudication (App. 
p. 35), and the Government w r as required to show contrary 
evidence of sanity at the time of the commission of the 
crimes charged. The Government introduced such testimony 
(R. 119-133). The trial court instructed the jury as to its 
duty on the issue of insanity at the time of the commission 
(App. pp. 51-52). The rest was for the jury. Holloway v. 
United States, 80 U.S. App. D.C. 3, 148 F. 2d 665, cert, 
denied 334 U.S. 852. 
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In liis motion, appellant did not contend that he was in¬ 
sane at the time of the trial. Even had he done so, the motion 
to dismiss was properly denied. The decree of the Maryland 
Court was not an absolute order. It committed appellant 
for hospitalization, observation and treatment. The court 
obviously meant that appellant was to be released when 
cured. Again, this would be but a question of evidence be¬ 
cause the reports of the hospital could be used to rebut the 
evidence of mental incompetency at a later date, even in 
Maryland. And see: Davis v. United States, 37 App. D.C. 
126,135 (1911), wherein this Court held that it was not error 
in a criminal case for the court to refuse an instruction to 
the effect that, because of an adjudication by a court of an¬ 
other jurisdiction, made several years before, that the ac¬ 
cused was insane and committing him to an asylum until 
restored to sanity, it must be presumed that he was insane 
at the time of the commission of the offense charged, and 
that the burden was upon the prosecution to overcome such 
presumption, when it did not appear from the adjudication 
that the insanity was of a permanent form and when it did 
appear that the accused had escaped from the asylum when 
he was about to be discharged. See also: Murray v. State , 
182 S.W. 2d 475,147 Tex. Cr. 474 (1944). 

II 

The Trial Court Did Not Err in Denying Appellant’s Motion 

for a Mental Examination 

A. The Facts 

Appellant contends that the trial court erred in refusing 
to grant his motion for a mental examination to determine 
whether he was able to stand trial. However, a study of the 
record clearly reveals that there was no error. 

Title 18 U. S. C. § 4244 reads, in pertinent part, as follows: 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of 
probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 



understand the proceedings against him or properly 
to assist in his own defense, he shall file a motion for a 
judicial determination of such mental competency of 
the accused, setting forth the ground for such belief 
with the trial court in which proceedings are pending. 
Upon such a motion or upon a similar motion in behalf 
of the accused, or upon its own motion , the court shall 
cause the accused , whether or not previously admitted 
to bail, to be examined as to his mental condition by at 
least one qualified psychiatrist, who shall report to the 
court. For the purpose of the examination the court 
may order the accused committed for such reasonable 
period as the court may determine to a suitable hospital 
or other facility • # *. If the report of the psychia¬ 
trist indicates a state of present insanity or such mental 
incompetencv in the accused, insanity or such mental 
incompetency in the accused, the court shall hold a hear¬ 
ing * # * * • A finding by the judge that the ac¬ 

cused is mentally competent to stand trial shall in no 
way prejudice the accused in a plea of insanity as a 
defense to the crime charged; * * *. (Emphasis 
added). 

Therefore, the first issue is whether error can be assigned 
because the United States Attorney’s office failed to move 
for a mental examination prior to trial. The record shows 
no such error. The motion to dismiss the indictment which 
was served on the United States Attorney’s office stated 
that the defense would be insanity at the time of the crime; 
and the order granting appellant’s motion for the produc¬ 
tion of witnesses at government expense indicated that ap¬ 
pellant would be using evidence pertaining to his confine¬ 
ment at Spring Grove Hospital (App. p. 24). How¬ 
ever, in the argument on the motion to dismiss, the position 
of the United States Attorney’s office was clearly and 
quickly shown, when the Assistant to whom the instant case 
was assigned stated that the government did not consider 
appellant to be of unsound mind at the time of trial (App. 
p. 26). The soundness of such statement was later reflected 
in the testimonv of Amy Lee Wright, who stated that at the 
time that appellant left Spring Grove Hospital he was con¬ 
sidered by the authorities at such institution to have re¬ 
covered (App. pp. 36-37). In addition, Sergeant Clark 
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testified that when he interviewed appellant some two w’eeks 
prior to trial, appellant appeared to be rational (App. pp. 
31-32). It is fair, certainly, to infer that the Assistant had 
uncovered this information while he was preparing for 
trial. And, being possessed with such information, the 
Government was under no obligation to move for a mental 
examination of appellant prior to trial since there was no 
reasonable cause to believe appellant was insane. 

The second issue is whether the trial court erred by deny¬ 
ing appellant’s motion for a mental examination. Again, 
the record is clear that no error was committed. 

The first reference to the possibility of a question as to 
appellant’s mental condition came in the motion to dismiss 
the indictment. However, it w^as stated therein that “ * * * 
defendant states that his defense will be that of insanity at 
the time of the crime. • • •” (App. p. 24). At the hear¬ 
ing on such motion, no mention of appellant’s mental condi¬ 
tion was made except for the statement of the Government 
prosecution, who stated that the Government was of the 
opinion that appellant was of sound mind at the time of the 
trial. No motion was made for a mental hearing. There¬ 
fore, the question of present insanity was not before the 
court and, as is shown hereinabove, the trial court properly 
denied the motion to dismiss the indictment. 

The next reference to mental condition w*as made in the 
opening statement on behalf of appellant, after the Govern¬ 
ment’s case had been presented. Counsel then stated to the 
jury (App. p. 35): 

The defense in this case is that the defendant is at the 
present time not well. 

Such statement did not constitute a motion and the court 
was not required to act at that time. 

1. The first motion. During the course of the examination 
of Amy Lee Wright, a defense witness, it was developed 
that the records at Spring Grove Hospital contained state¬ 
ments to the effect that at the time that appellant escaped 
from that institution, he was considered to have recovered. 
It is obvious that the defense had called Witness Wright in 
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order to show insanity in 1952, from which it could be ar¬ 
gued that appellant had been insane in 1951 when the crimes 
had been committed in this jurisdiction. When counsel was 
faced with the testimony elicited from Witness Wright, he 
moved for a mental examination on the grounds that appel¬ 
lant was insane in 1953 at the time of the trial, even though 
the hospital records showed that he had recovered in 1952. 
And the trial court did not commit error in denying the mo¬ 
tion because at the time that the motion was made, the court 
had before it the following factors: (1) The motion to dis¬ 
miss the information stated that the defense would be in¬ 
sanity at the time of the alleged crime; (2) at the hearing 
on the motion to dismiss, the Government's position was 
made clear that appellant was considered to be of unsound 
mind; (3) Sergeant Clark testified that appellant had ap¬ 
peared to be rational when he had interviewed appellant 
about two or three weeks prior to the trial; (4) Sergeant 
Clark testified that he knew that appellant had been in 
Spring Grove Hospital; (5) Amy Lee Wright testified that 
when appellant had fled from Spring Grove Hospital, he 
was considered by the hospital authorities to have re¬ 
covered; (6) the fact that the motion was made after the 
Government’s case had been presented and during the 
course of the defendant’s case; (7) the utter lack of any 
affirmative showing that appellant was mentally incompe¬ 
tent; and (8) the physical appearance of appellant before 
the trial court. 

In view of these facts and circumstances, there was no 
error. This is akin to the weighing of evidence on the issue 
of insanity. It is a question of credibility and issues of fact. 
All of the facts before the court were in favor of the Govern¬ 
ment’s position and demonstrated that appellant was then 
of sound mind. This is true because the entire motion was 
premised on the testimony of Amy Lee Wright, which testi¬ 
mony actually reflected sanity at the time of the trial. 
Therefore, the trial court did not err in finding no reason¬ 
able cause to believe that appellant was of unsound mind 
at the trial. 
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2. The Second Motion. After the verdict was in, counsel 
made another motion for a mental examination. Again, no 
error was committed in denying such motion. In addition 
to the eight factors referred to hereinabove, the trial court 
had the following factors before it at the time of the second 
motion: (1) Doctor Orsinger testified he had treated appel¬ 
lant at the District of Columbia Jail just prior to trial; that 
discrepancies existed as to whether appellant had suffered 
a head injury in 1947; that the records do not show any 
gross abnormality in appellant’s mental condition; that no 
one saw appellant have a fit at the jail; that appellant’s 
response to pain during the scene in the court room indi¬ 
cated to the doctor that appellant is either a malingerer or 
in hysteria. This testimony, in addition to all the other 
facts, reflected sanity at the time of trial. Hence, there was 
no error in denving the motion. 

3. The Third Motion. At the time of sentencing, a third 
motion for a mental examination was made on behalf of ap¬ 
pellant. This was denied, and for the factual reasons out¬ 
lined hereinabove, the court did not err in so acting. 

4. Efficiency of Trial Counsel. It is difficult, in view of 
the facts, to determine what more could have been done for 
appellant, even at this late date. Counsel made various mo¬ 
tions prior to trial, including the motion to dismiss the 
indictment. He pointedly cross-examined the Govern¬ 
ment’s witnesses, including Witness Crapulli (R. 28); 
Sergeant Clark (R. 51-54, 76-77); Ira Gullickson (R. 59-74); 
Witness Odell (R. 124-125); Witness Panetta (R, 128-131); 
and Mr. Chiploek (R. 133). 

Counsel moved to have the defense witnesses brought to 
the District of Columbia at Government expense (R. 197). 
He examined such witnesses in a careful manner, including 
Amy Lee Wright (R. 84-90); George F. J. Brown (R. 95- 
102); and Doctor William H. Orsinger (R. 102-107). 

The motion to dismiss the indictment was brought before 
the court prior to trial (R. 13-16) and, in order to avoid the 
impact of the testimony of Amy Lee Wright as to appel¬ 
lant’s recovery, counsel made the motion for a mental 
examination (R. 133-137). This motion was renewed at the 
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close of the trial (R. 168-170) and again at the time of 
sentencing (R. 175). 

In addition, counsel made a motion for judgment of ac¬ 
quittal at the close of the Government’s case (R. 77-83), and 
made a comprehensive closing argument (R. 145-151). It is 
manifestly clear, therefore, that appellant was competent 
enough to understand the nature of the charges against him 
and to assist in his own defense. The effectiveness of such 
assistance to counsel and the resultant effectiveness of the 
assistance of counsel to appellant is reflected in the verdict 
of the jury. Appellant was acquitted of two counts and it 
appears clear that he is pursuing this appeal for the mere 
sake of litigation. See: Sprading v. United States , — U. S. 
App. D. C. —, No. 11,726 (decided November 5, 1953). 

B. The Law 

The facts aside, it also is clear that the trial court did not 
err in denying the motion for a mental examination. Al¬ 
though, at first blush, the terms of Section 4244 appear to 
be mandatory, the legislative intent is reflected in the entire 
statute. And when the Section is read as a whole, the test 
of reasonableness starkly appears. Consider the following 
language: 

Whenever * * * the United States Attorney has 

reasonable cause to believe * * * he shall file a mo¬ 
tion for judicial determination * * *. Upon such a 

motion or upon a similar motion in behalf of the ac¬ 
cused, or upon its own motion, the court shall cause the 
accused * # * to be examined • • # (Emphasis 
added). 

The legislative history is silent upon the mandatory char¬ 
acter of this statute, 9 but the very words of the enactment 
show that Congress intended that the court must have a 
reasonable cause to believe that an accused person is of 
unsound mind at the time of trial before ordering a mental 
examination. The statute provides that the United States 
Attorney “shall” file a motion when he has “reasonable 
cause to believe” that the accused is mentally incompetent. 


^U.S. Code Cong. Service (1949), at page 1928. 
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The statute then provides that upon “such a motion’’ or 
upon a “similar” motion, the court “shall” cause the ac¬ 
cused to be examined. When such provisions are read 
together, it becomes apparent that Congress intended that 
the Court act only when it too has a “reasonable cause to 
believe” that the accused is of unsound mind. And, as is 
demonstrated hereinabove, such reasonable cause to be¬ 
lieve did not exist in the instant case. 

In Jordan, v. United States, — U. S. App. D. C. —, 207 
F. 2d 28 (decided July 30, 1953), this Court held that the 
District Court did not err in proceeding under 18 U. S. C. 
§ 4244 and not under D. C. Code (1951), § 24-301. In the 
opinion it was stated that the federal statute commits to the 
district judge the task of ascertaining the ability of a de¬ 
fendant to understand the proceedings against him or 
properly to assist in his own defense. 

This Court, in Perry v. United States , 90 U. S. App. D. C. 
186, 195 F. 2d 37 (1952), held that an oral motion made 
prior to trial for a mental examination was sufficient under 
Section 4244 and that the District Court should have acted 
on such motion. In the instant case, however, the trial court 
did act on appellant’s oral motion made during the course 
of the trial and after the verdict was returned. The mo¬ 
tions were denied. 

The case most nearly in point is Shelton v. United States, 
205 F. 2d 806 (5th Cir., 1953). There, the court held that 
the lower court did not err in refusing to appoint a psy¬ 
chiatrist to determine the mental capacity of the accused 
because the facts of the case do not support the contentions 
of the accused on appeal. The court stated that the refer¬ 
ence to mental competency came during colloquy between 
the accused, acting as his own attorney, and the trial court, 
and during subsequent oral motions. These facts, the 
court held, were not sufficient to warrant a mental examina¬ 
tion. The Shelton case is peculiarly applicable here be¬ 
cause the record shows that the requests for a mental ex¬ 
amination came during the course of the trial, after cer¬ 
tain evidence backfired, and during subsequent oral mo¬ 
tions. And, as in Shelton, there is no error. 
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For a list of all the cases wherein Section 4244 has been 
in issue see: Higgins v. United States, 205 F. 2d 650 ( 9th 
Cir., 1953); Higgins v. Binns, 205 F. 2d 633 (9th Cir., 1953); 
Higgins v. Binns, 204 F. 2d 327 (9th Cir., 1953); Markham 
v. United States, 184 F. 2d 512 (4th Cir., 1950), cert . denied 
340 U. S. 936; Kitchen v. Steele, 112 F. Supp. 383 (D. C. 
Mo., 1953); Edwards v. Steele, 112 F. Supp. 382 (D. C. Mo., 
1952); United States v. Jordan, 109 F. Supp. 528 (D. C. 
D. C., 1953); Dixon v. Steele, 104 F. Supp. 904 (D. C. Mo., 
1952); Higgins v. McGrath, 98 F. Supp. 670 (D. C. Mo., 
1951); and United States v. Gundelfinger, 98 F. Supp. 630 
(D. C. Pa., 1951). 

It is clear, therefore, that there is no error. Section 4244 
creates a test of reasonableness and the facts of the instant 
case permit no conclusion other than that there was no rea¬ 
sonable cause to believe that appellant was of unsound mind 
at the time of the trial. Jordan v. United States, supra; 
Perry v. United States, supra, and Shelton v. United States, 
supra. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 
Assistant United States Attorney. 
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APPENDIX 

1 Filed in Open Court, Sep. 18, 1951, Harry M. 

Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled August 7, 1951, Sworn in on 

August 8, 1951 

Criminal No. 1335-’51 

Grand Jury No. 1243-51, 1344-51 

Housebreaking and Larceny, Forgery and Uttering 
(22 D.C.C. 1801, 2201, 2202, 1401) 

The United States of America 


v. 

James R. Wear, Jr., Roman Rutkowski, Albert J. Crapulli, 
Otherwise Known as Joseph A. Walkenshaw 

The Grand Jury Charges: 

On or about July 27,1951, within the District of Columbia, 
James R. Wear, Jr., Roman Rutkowski, and Albert J. Cra¬ 
pulli, otherwise known as Joseph A. Walkenshaw, entered 
the building of Zebulon V. Gallop with intent to steal prop¬ 
erty of another. 

Second Count: 

On or about July 27, 1951, within the District of Colum¬ 
bia, James R. Wear, Jr., Roman Rutkowski, and Albert J. 
Crapulli, otherwise known as Joseph A. Walkenshaw, stole 
the property of Zebulon V. Gallop of the value of about 
$68.00, consisting of the following: One check writing ma¬ 
chine, of the value of $50.00, One check book, of the value 
of $3.00, One pair of eye glasses, of the value of $15.00. 

Third Count: 

On or about July 27,1951, within the District of Columbia, 
James R. Wear, Jr., Roman Rutkowski, and Albert J. Cra¬ 
pulli, otherwise known as Joseph A. Walkenshaw, with 
intent to defraud, falsely made and forged in its entirety a 
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bank check. Following is a photostatic copy of said falsely 
made and forged check: 

15-5 

511 

Gallop Motor Co. 

14th St., and Penna. Ave. S.E. 

No. 1692 

Washington, D.C., July 27,1951 

Pay to the 

order of.George Chiplock.$1600.00 

.1600.00 Dollars & No Cents.Dollars 

The National Capital Bank 
Of Washington 

Washington, D. C. 

Gallop Motor Co. 

Mark Gallop. 

2 Fourth Count: 

On or about July 27,1951, within the District of Columbia, 
James R. Wear, Jr., Roman Rutkowski, and Albert J. Cra- 
pulli, otherwise known as Joseph A. Walkenshaw, with in¬ 
tent to defraud, passed and uttered to George E. Chiplock, 
as true and genuine, the forged bank check, a copy of which 
is set forth in the third count of this indictment, well know’- 
ing the aforesaid check was forged. 

George Morris Fay, 

Attorney of the United States in and for 
the District of Columbia. 

3 Filed Sep. 21, 1951. Harry M. Hull, Clerk. 

Plea of Defendant 

On this 21st day of September, 1951, the defendant James 
R. Wear, Jr., appearing in proper person and by his attor¬ 
ney Albert J. Ahern, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendant is remanded to the District of Columbia 
Jail. 

4 Filed Mar. 6, 1953, Harry M. Hull, Clerk 

Motion to Dismiss Indictment 

Comes now’ the defendant by his attorney and respectfully 
moves the court for an order dismissing the indictment 
against him in the above action. 
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For reason therefore, defendant states that his defense 
will be that of insanity at the time of the crime. Said issue 
has already been heard and decided by the court of another 
jurisdiction, to wit, the Baltimore Supreme Court, Balti¬ 
more, Maryland. The latter jurisdiction had pending be¬ 
fore it, one act of the chain of offenses presently charged in 
this indictment and this indictment was heard and decided. 
Wherefore, defendant contends, that the issue is res judicata 
and that the courts of this jurisdiction are bound to extend 
full faith and credit to the judicial acts of another state. 

John J. Dwyer, 

503 F St., N.TV., 
Washington, D. C. 

• •tit 


6 Filed May 12,1953. Harry M. Hull, Clerk 

On this 25th day of March 1953, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury upon their oath say 
that the defendant is Not Guilty on counts One and Two, and 
Guilty on counts Three and Four. 

The defendant is remanded to the District of Columbia 
Jail. 

7 Filed Mar. 27,1953. Harry M. Hull, Clerk 

On this 27th day of March A. D. 1953 came the attorney 
for the government and the defendant appeared in person 
and John J. Dwyer, Esquire; 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
Forgery and Uttering as charged in counts Three and Four 
and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Sixteen (16) 
months to Four (4) years on Count Three; Sixteen (16) 
months to Four (4) years on Count Four; said sentence by 
the counts of the indictment to run concurrently. 

* • • • • 
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12 Washington, D. C., 

Tuesday, March 24, 1953. 

The above-entitled case came on for trial in the United 
States District Court for the District of Columbia at 10 
o'clock in the forenoon on Tuesday, March 24, 1953, 

Before: 

Honorable T. Blake Kennedy, Judge of the United States 
District Court in the District of Columbia and the jury then 
and there selected, empanelled and sworn, there being 

Present : 

Arthur D. Schaffer, Esquire, Assistant United States 
Attorney, on behalf of the United States; 

James R. Wear, the defendant in person, and by 

John J. Dwyer, Esquire, his Attorney. 

13 Mr. Dwyer: If your Honor please, may counsel 
approach the Bench prior to the calling of the jury? 

The Court : Yes. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the Bench, 
and out of the hearing of the jury the following conference 
was had with the Court:) 

Mr. Dwyer: If your Honor please, there is a motion to 
dismiss the indictment in this case which should be heard 
before the case is tried. 

I wonder if your Honor will excuse the jury so the motion 
can be heard in their absence? The facts will be the same 
probably that will be submitted at the trial if the motion is 
denied. 

The Court : What is it based on ? 

14 Mr. Dwyer : The basis is that he vras tried in Balti¬ 
more at an earlier date this year, and we feel that 

full faith and credit should be given to the proceeding of that 
State. 

The fact that he was already found of unsound mind 
would establish the fact that the insanity had been adjudi¬ 
cated. The insanity is a defense in this case. 

We do not feel that this Court should decide the facts that 
have been already decided by the Court in Baltimore. 

Mr. Schaffer: We are objecting to this. In this juris¬ 
diction we are not bound by any doctors testifying in Balti¬ 
more City Courts; further, that this alleged offense in Balti- 
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more occurred some time in June; that he was adjudged to 
be insane and according to the Court on July 7th, that he 
was committed to Spring Grove, an asylum, and he escaped 
one week later and then came on to Washington and figured 
out a beautiful scheme whereby he housebroke, forged and 
he is charged with grand larceny. 

Now, we contend, your Honor, that the man is not of un¬ 
sound mind. That may be a defense in the trial proper, but 
the heart of the motion, as I see it, is that we have to accept, 
according to the defense, the judgment of the Baltimore 
City Courts, and there is no law- on the books, as I see it, your 
Honor, in criminal cases where a federal jurisdiction has to 
abide by the finding of a local city court. 

15 The Court: I don’t know of any law’ of comity of 
that kind. 

Mr. Schaffer: If your Honor please, the American Juris¬ 
prudence—I would like to get the books if I may show you. 

There is a specific sentence in there that, although there 
are no cases to back it up, definitely in criminal proceedings 
one jurisdiction need not adhere to the proceedings in other 
jurisdictions. 

The Court: I think I wfill overrule the motion. 

Mr. Dwyer : I have cases on that, your Honor. 

The Court: I wfill overrule the motion at this time. I 
can take care of it later in the event he should be found 
guilty. 

Mr. Dwyer: Very well, your Honor. 

(Counsel for the parties and the others at the Bench 
conference then resumed their places before the jury.) 

16 Opening Statement on Behalf of the United States 

By: Arthur D. Schaffer, Esquire. 

Mr. Schaffer : If it please the Court and ladies and gen¬ 
tlemen of the jury: In this case the defendant was indicted 
together with two others. 


19 Mr. Dwyer : The defense reserves its opening state¬ 
ment, if your Honor please. 

The Court: Very w’ell. 

Thereupon Albert J. Crapulli w’as called as a wfitness 
for and on behalf of the United States, and being then and 
there duly sworn by the Clerk of the Court, assumed the 
witness stand and testified as follow’s: 
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Direct examination. 

By Mr. Schaffer: 

20 Now, have you plead guilty to the indictment No. 

—do you recall—1335-51, which is a four count in¬ 
dictment charging you with housebreaking, larceny, forgery 
and uttering? 

A. I did not. 

Q. Now, of those four counts, did you plead guilty to any 
of those counts? 

A. Yes, sir. 

Q. Now, which counts did you plead guilty to ? 

A. No. 4 count, uttering. 

Q. Uttering. 

• « • • • 

22 Q. I will ask you these questions, Mr. Crapulli. 
Did there come a time on July 27th that you met 

the defendant, James Wear, Junior? 

A. It did not. 

Q. Didn’t you meet him at 8th and New York Avenue, 
Northwest, on July 27th, 1951? 

A. I did not. 

Q. Do you recall that he asked you to go to Southeast to 
buv an automobile? 

A. He did not. 

Mr. Schaffer : I declare this witness to be a hostile wit¬ 
ness and reserve the right to cross-examine him, your Honor. 
The Court: You may. 

By Mr. Schaffer: 

Q. You did sign the statement, did you not? 

A. Yes, sir. 

Q. Isn’t it a fact that you met James Wear on July 27th 
at 8th and New York Avenue, Northwest? 

23 A. I met a fellow that said his name was Wear at 

that- 

Q. (interposing) Well, do you see that man here in court 
today? 

A. I do not. 

Q. Do you see that man (indicating) at the counsel table? 
A. Yes, sir. 

Q. Is that the man you met? 

A. It is not. 
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Q. And isn’t it a fact that this man that you met asked 
you to go over to Southwest with him to buy an automobile? 
A. Yes, sir. 

24 Q. Now, this check for $1,600, is that the check that 
he gave to you ? 

(Mr. Schaffer submitted a document to the witness.) 

A. (After examining the document) Yes, sir; it is. 

Q. Isn’t it a fact that you went to Southeast in a taxi cab 
at that time? 

A. Yes, sir. 

Q. And you got out of the cab at Brandywine Street, 
Southeast? 

A. I did. 

25 Q. And isn’t it a fact that this man who presumed 
to be Wear, gave vou a wallet with some credentials 

in it? 

A. He did. 

Q. And he signed the check that he had given to you. Is 
that true? 

A. I believe he signed it. 

Q. Very well. And you took the check and went to 101 
Brandywine Street, where you presented the check. 

Isn’t that so? 

A. Yes, sir. 

Q. And you went into the house. 

Is that not right? 

A. That’s true. 

Q. And is it not so that you went out to the car and you 
tried the motor and the lights and saw that everything was 
okay? 

A. That’s true. 

Q. Is it not a fact that Mr. and Mrs. Chiplock both came 
out to the car and took some personal belongings out of the 
trunk? 

A. They did. 

Q. Is it not a fact that you then drove the car away about 
a block and a half? 

A. I did. 

Q. Is it not a fact that you met this person called 

26 “Wear” there and gave him the title and his wallet 
back? 

A. That’s right. 

Q. Is it not a fact then Wear drove you over to town and 
that he told you that he would meet you the next day at 14th 
and L Streets in Benny’s Tavern, at 14th and I, Northwest? 
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A. That’s true. 

Q. And isn’t it a fact that Wear said he would meet you 
there at 10 o’clock the next night and give you $400? 

A. That’s true. 

Q. Isn’t it a fact that you never saw him again? 

A. That’s true. 

• • # * • 

28 Thereupon Zebulon V. Gallop was called as a wit¬ 
ness for and on behalf of the United States, and being 

then and there duly sworn by the Clerk of the Court, assumed 
the witness stand and testified as follows: 

29 Direct examination. 

By Mr. Schaffer: 

Q. What business are you in, Mr. Gallop? 

A. Automobile dealership. 

Q. Now, where is your place of business, sir? 

A. 1401 Pennsylvania Avenue, Southeast. 

30 A. The night that the place was broken in? 

Q. Yes. What date was that? 

A. Friday, July the 27th. 

I closed my place around, 8:30 or 9 o’clock. I wouldn’t 
be exact in time. And the next morning, which was Satur¬ 
day morning, I was a little late in returning, w T hich was 
around 9. 

I usually get there around 8:30. 

And when I came in, why, the people next door, the 

31 Potomac Motor Company, one of the men told me 
that I had had a call from a Mrs. Philshot—I believe 

that’s the correct name—about a Buick that I bought the 
night before. 

Well, I said I hadn’t bought any car the night before. 
Said, well, the Gallop Motor Company and wish I would call 
her and get in touch with her right away. 

Well, I picked the number up and went to my phone and 
called—no, I’m a little ahead of my story—but before I 
called I turned around and looked and found that my cabi¬ 
nets had been broken in and everything had been taken out. 
Q. What had been taken out, sir? 

A. Well, my books and check book and records of my cars. 
I did have a pair of glasses in my desk drawer; they were 
gone. 

And quite a number of items. 
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32 Q. All right, sir. Now, let me ask you this ques¬ 
tion : 

Do you recognize this check, I now hand you, which is 
marked “Government’s Exhibit No. 1”? 

A. (After examining a document submitted to him by Mr. 
Schaffer:) Well, this is my check. 

Q. Very well. 

A. But it’s not written by me. 

Q. Very well. 

33 Q. Do you see a Janies R. Wear, Junior, in the 
courtroom here today? 

A. Yes, sir; I do. 

Q. Now, did you have occasion to see that man in 

34 July, if you recall? 

A. To" my knowledge, I had never seen that man 
before but once, and that was in July. 

Q. When was that, sir? 

A. He came in my place about—it was—I wouldn’t say 
the definite date, but it was between a week and ten days 
before—one morning around 11 o’clock, and he told—I had 
a Pontiac sitting on the lot, and he told me that he and his 
father had been around to a few of the lots looking at cars 
and he saw’ this one and he preferred that car; his father 
was going to buy it for him for a birthday present. 

And he said he looked at one down the street, w’hich w’as 
Sharp Motor Company, but he preferred this car. And he 
talked as if he was very much interested in it and very 
intelligently. 

And so he looked like a prospect to me. So I sent him 
out. He w’ent out in the car and drove it around a few’ 
blocks and come back. 

On his return he said he w’ould want to take it to the 
house, that his father w’as getting the money and he w’ould 
like to go over for him. 

So one of the men that is there w’ith me, I asked him to 
go with him and he left and went off. 

• • * • • 

37 By the Court: 

Q. Did he appear to be of sound mind? 

A. Yes, sir; he did. 

Thereupon, Benjamin D. Clark, w’as called as a witness 
for and on behalf of the United States, and being 
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38 then and there duly sworn by the Clerk of the Court, 
assumed the witness stand and testified as follows: 

Direct examination. 

By Mr. Schaffer : 

• • • • • 

51 Q. Now, as to your impression, would you say he is 
a rational person, knew what he was talking about at 

all times? 

A. Yes, I would say. 

Cross-examination. 

By Mr. Dwyer : 

Q. Sergeant, what was the date you arrested the 

52 defendant the first time ? 

A. August 2nd, 1951. 

Q. And when you arrested the defendant was he in good 
physical condition ? 

A. As far as I know, yes. 

53 Q. Now, Sergeant, you say that you spoke to the 

defendant a very short time ago- 

A. (Interposing:) Yes. 

Q. When he was returned from California, is that cor¬ 
rect, sir? 

A. Yes. 

Q. About how long ago was that ? 

A. It must have been about three weeks. It was on a 
Sunday, probably three weeks ago. 

54 Q. Now, did you have knowledge at this time that 
he was an escaped mental patient? 

A. I knew that he had been committed to Spring Grove, 
Baltimore, out of Baltimore. 

Q. You know that Spring Grove is a mental hospital, 
don’t you ? 

A. I understand it is. 

Q. And you questioned him at this time? 

A. Yes. 

Redirect examination. 

By Mr. Schaffer : 

Q. Do you know how long he spent at this place, Grove, 
Glenn Grove? 


Hr. Dwyer: Spring Grove. 

Mr. Schaffer: Spring Grove. 

The Witness: I would say two months; possibly two 
months. 

By Mr. Schaffer : 

Q. I see. 

A. From June the 12th, and I think until August the— 
approximately August the 28th. 

Q. Of what vear? 

A. 1951. 

55 Thereupon, Doris A. Chiplock, was called as a wit¬ 
ness for and on behalf of the United States, and being 

then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and testified as follows: 

Direct examination. 

By Mr. Schaffer: 

Q. Now, Mrs. Chiplock, I direct your attention to July 
27th, 1951. 

56 At that time did you and your husband have a 

familv car at the time? 

* 

A. Yes, sir. 

Q. Very well. 

Now% w’hat happened as a result of it, if at all, as a result 
of the advertisement in The Star relative to the date of 
July 27th, 1951? 

A. We received a telephone call Friday night, the 27th, 
at about 8:30 or a quarter of nine. 

This gentleman on the phone asked me—I answered the 
phone myself—asked me if w r e still had the car for sale. I 
told him we did. 

• • • • • 

58 A. This Mr. Uptergraft came to look at the car. 
Later on that night he came to look at our car. 

Q. What time of the night w r as that, if you recall? 

A. Well, it w'as quite late. 

Q. How' late was it? 

A. I w'ould say about 10:30. 

Q. Very well. 

And just tell us w'hat happened at that time. 

A. Well, he came and showed my husband the check. My 
husband passed it to me. I looked at it. 
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Q. I see. 

Did you get a good look at the check? 

A. Yes, sir; I did. 

59 Q. I show you Government’s Exhibit No. 1 marked 
for identification and ask you to identify that. 

A. (After examining a document submitted to her by Mr. 
Schaffer:) Yes, sir; that is the check. 

Q. That is the check? 

A. Yes. 


• • • • • 

64 Mr. Schaffer: For the record, your Honor, I 
would like to have one of the codefendants come in 

so that codefendant may stand in full view of the witness. 

(An individual identified by Mr. Schaffer then entered the 
courtroom and thereafter, at the direction of the Court, left 
the courtroom.) 

By Mr. Schaffer : 

Q. Mrs. Chiplock, that person you just saw have you ever 
seen that person before? 

A. Yes. 

Q. Where and under what circumstances? 

A. He is the man who came to our home the 27th of July 
and gave mv husband the check. 

Q. And what was his name? 

He ostensibly said his name was what? 

A. Uptergraft, XJptergraft, Upter—something. 

65 (Thereupon the witness was excused and retired 
from the witness stand.) 

Mr. Schaffer : Mr. Chiplock is the same. Will you stipu¬ 
late it? 

Mr. Dwyer: Yes. 

Mr. Schaffer : It is stipulated, your Honor, if Mr. Chip- 
lock took the stand, he, too, will identify the defendant 
Crapulli as Uptergraft. 


Thereupon Ira M. Gullickson was called as a witness for 
and on behalf of the United States, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and testified as follows: 

Mr. Schaffer: Your Honor, at this time I offer Govern¬ 
ment’s Exhibit No. 1 marked for identification. I submit 
it in evidence. 
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Any objection? 

Mr. Dwyer: I have no objection. 

Mr. Schaffer: Very well. 

The Court : It will be received. 

66 Direct Examination. 

By Mr. Schaffer: 

Q. Very well, sir. 

Xow, I direct vour attention to the first several davs in 
August. 

On August 3rd or on or about August 3rd, did you have an 
occasion at that time to see the defendant, Wear? 

67 A. I did. 

Q. And where did you see this defendant, Wear? 

A. I saw him in the Check Squad at Headquarters. 

Q. And under what circumstances, if you recall? 

A. Well, he was brought in while I was there, and while 
there, I, of course, I knew who he was. He was identified to 
me. So I knew who he was. 

And at that time I requested him to provide me with some 
specimens of his writing. 

Q. Very well. 

Xow, I show you Government’s Exhibit Xo. 1. 

Did you have that in your possession at the time that you 
asked the defendant to give you certain specimens? 

A. (After examining the document submitted to him bv 
Mr. Schaffer:) Yes, I did. 

68 Q. And did he make a statement in your presence 
at that time, Mr. Gullickson? 

A. Yes, he did. 

A. He admitted at that time that he had endorsed—put 
endorsements on a number of checks. 

Q. I see. 

Xow, with regard to this particular check, did he ever 
deny it ? 

A. Xo, but he made no statement concerning it. He just 
merely smiled at me at the time. 

69 Q. And your conclusion therefore again was that 
the writer of the check was the writing of the man 

who submitted these specimens to you? 

A. That’s correct. 

• • • • • 
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83 Opening Statement on Behalf of the Defendant 

By John J. Dwyer, Esquire: 

Mr. Dwyer: May it please the Court, ladies and gentle¬ 
men of the jury: The defense in this case is that the defend¬ 
ant is at the present time not well. 

We will introduce evidence to properly prove that he is 
an escaped mental patient, one who has already been de¬ 
clared of unsound mind in another jurisdiction. 

84 He will not take the stand because of his state. We 
will also introduce evidence to disprove some of the 

Government’s evidence and the confession in this particular 
case, which we deny. 


Thereupon Amy Lee Wright was called as a witness for 
and on behalf of the defendant, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and testified as follows: 

Direct Examination. 

By Mr. Dwyer: 

Q. And w’hat is your position at the Hospital, Mrs. 
W right ? 

A. I have charge of the Record Room. 

Q. And you appear here today in answer to a subpoena 
by the defendant to produce the records? 

A. I do. 

85 Q. When w’as the defendant admitted to Spring 

Grove State Hospital- 

The Witness: The defendant was admitted on June the 
12th, 1952. 

Q. Now, pursuant—or in what manner was he ad¬ 
mitted— 

86 A. He was admitted to the hospital on an order of 
the Criminal Court of Baltimore City. 

Q. And will you state what that order says? 

A. (reading) State of Maryland vs. Henry Ful- 

87 ford, Indictment No. 1950 and 1997, Docket 1952, 
charge: larceny and forgery. 

On June 11th, 195i, the above named defendant, Henry 
Fulford, was arraigned in the Criminal Court of Baltimore, 
and through his attorney, Harry Harkin, entered a plea of 
not guilty by reason of insanity, insane then and insane 
now% to the above charge. 
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On June 11, 1952, the defendant, Henry Fulford, it ap¬ 
pearing from the report of Doctor Harry W. Boslow, medi¬ 
cal officer of the Supreme Bench of Baltimore City, that the 
above named defendant, Henry Fulford, is suffering from 
some form of mental disorder and is in need of hospitaliza¬ 
tion and treatment, the verdict of the Court is not guilty 
by reason of insanity, insane then and insane now. 

It is therefore ordered by the Criminal Court of Balti¬ 
more in the 11th day of June", 1952, that this said Henry Ful¬ 
ford be taken under guard to the Spring Grove Hospital, 
there to remain for hospitalization, observation and treat¬ 
ment. 

Q. Now, directing your attention again to your records, 
Mrs. Wright, do you find a time when the defendant left 
Spring Grove? 

A. Yes. The defendant left on August the 28th, 
1952. 

88 Q. And what was the reason for his leaving, if your 
records indicate ? 

A. Our records indicate that he left the hospital without 
authority. He escaped from the hospital. 

89 By Mr. Dwyer : 

Q. Is there anything that appears in your records, Mrs. 
Wright, indicating the defendant was restored to soundness 
of mind? 

A. There is a discharge, a note written at the time of the 
patient—that the patient left the hospital that gives his con¬ 
dition at that time. 

Q. And what does that note say? 

A. Do you desire that I read the entire note? 

Q. Yes. 

The Court : What is it substantially ? 

By Mr. Dwyer: 

Q. Substantially. 

A. The feeling was that the patient was suffering from a 
mental illness at the time that he was admitted to the 
hospital. 

He was given intensive treatment while at the hospital, 
and it was the feeling of the examining physician that at the 
time he left, that he had adjusted well to the hospital, his 
illusory appearances had disappeared and his psychosis 
seemed to be in remission. 

' There is a further note attached that we were unable to 
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determine whether the patient was psychotic or not at the 
time he committed the alleged crime. 

There was a good indication that he had become 

90 psychotic after being put in jail. 

Q. Is there any record at all that the defendant 

was- 

A. (interposing) The only thing that I can quote is that 
the patient had adjusted well to the hospital and the psy¬ 
chotic episode seemed to be in remission and that he was a 
responsible agent at the time he left the hospital. 

91 Mr. Dwyer: May counsel approach the Bench, if 
your Honor please? 

The Court: Yes. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of hearing of the jury the following con¬ 
ference was had 'with the Court:) 

Mr. Dwyer: If your Honor please, with respect to the 
evidence which has just come out, I did not know about it. I 
was not given an opportunity to see those medical records 
before the young lady appeared here. 

I am going to ask at this time that your Honor commit 
this man to St. Elizabeths Hospital for observation, and see 
if he is able to stand trial. 

I am not convinced that he is at this stage of the game. 
Mr. Schaffer: I submit, your Honor, that this is no 
time to ask for that; certainly not at this late stage. 

Mr. Dwyer: I acknowledge that it is a late stage, your 
Honor, and it should have been asked for before, and 

92 as your Honor can see from my motion, the facts as I 
understood them were entirely different from the 

facts that subsequently have come out here at the trial, 
particularly the testimony from the hospital people. 

And I certainly think that is indicative of the fact that 
the man is of unsound mind. They say he is in a parolee 
elopment status, no adjudication of soundness of mind. 

I certainly feel that that is more than enough cause to 
doubt his present ability. 

The Court : I think it is a question for the jury to pass on. 
Mr. Schaffer: May I clear that up for your Honor, 
please? 

The Court : What is it ? 

Mr. Schaffer: May I clear that up for your Honor, 
please? 

I have information as to the following: namely, that after 
he left the institution he left with a nurse; he eloped with 
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her, and I understand that they have traveled as man and 
wife; that he went to Indianapolis- 

The Court (interposing): You don’t think that woman 
thought he was crazy? 

Mr. Schaffer: He was just as sound as a dollar and he 
is as sound as a dollar today, in my opinion, if your Honor 
please. 

93 Mr. Dwyer : Well, faced with the fact, your Honor, 
that evidence has been submitted that lie is not, I 

feel that that is something not going to the merits of the 
case, but going to his ability to stand trial. 

A man of unsound mind, of course, cannot stand trial, 
and I certainly feel that in view of this evidence here, there 
is more than enough doubt as to his sanity for your Honor 
to order an examination be made upon him to determine his 
ability to stand trial. 

It certainly is odd, your Honor, if the evidence was dif¬ 
ferent from what I was informed bv his attorney in Balti- 

* 

more that these crimes took place all at the same time, but 
it subsequently developed that they did not. 

I was informed that the man had a different status at the 
hospital there. It developed differently. I had no oppor¬ 
tunity to see the court records before this morning. I did 
rely on the word of an attorney who had the case before, 
Mr. Kaplan. 

I respectfully submit, your Honor, that I think there is 
a question as to the man’s ability, as to his mental condition 
at this time. 

The Court: Well, it is a question, but I think it is a ques¬ 
tion for the jury. I don’t think that- 

Mr. Dwyer (interposing): Well, if your Honor please, I 
will ask this question then: 

94 What possible verdict would the jury come back 
with if they felt that he was unable to stand trial at 

this time? They couldn’t say that he was not guilty because 
of insanity because that would date back to the time of the 
crime. 

He would be either guilty or not guilty and that would go 
to the merits. In other words, the jury cannot be given the 
question as to whether he is able to stand trial now or 
not- 

Mr. Schaffer (interposing): May I make a suggestion, 
if your Honor please? 

I think we should go ahead with the case and then prior 
to the sentence, if there is any doubt as to the man’s sanity, 
then you can order a mental examination. 
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The Court: Yes, I think so. I think we can handle it 
afterwards. 

I am not going to step in here in the middle of a trial. I 
don’t like that kind of procedure. When I start a trial I 
like to go on through wdth it. 

Mr. Dwyer: Yes, your Honor, I do, myself, and it is only 
because of these unexpected developments that I so move, 
your Honor. 

The Court: I know but there is a chance to handle that 
afterwards, I think, seeing what the jury does. Maybe it 
will be apparent from things that you are able to show that 
he is not of sound mind now. 

95 We can handle that afterwards. 

Mr. Dwyer: Very well, your Honor. 


Thereupon George F. J. Brown was called as a witness 
for and on behalf of the defendant, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and testified as follows: 

Direct examination. 

By Mr. Dwyer : 

Q. And what is your position, Mr. Brown? 

A. I am the Chief Deputy Clerk of the Criminal Court of 
Baltimore. 

Q. And you are here in answer to a subpoena duces tecum 
served on you? 

A. I am, sir. 

96 Q. And do you have a disposition indicated for 
that action, Mr. Brown? 

A. This indictment was in the Criminal Court of Balti¬ 
more before his Honor, Judge Herman M. Moser on Wed¬ 
nesday, June 11th, 1952. 

The case was brought to trial by the state’s attorney and 
the case was disposed of on that day, June 11th, 1952. 

Q. And what was the disposition? 

A. The disposition was not guilty by reason of insanity; 
insane then at the time of the commission of the offense and 
insane now. 

Q. And did the Court make any provision for the dispo¬ 
sition of the defendant? 

97 A. Judge Moser, on that day, June 11th, 1952, 
signed a commitment, committing Henry Fulford to 

the Spring Grove State Hospital for the insane. 


40 


Q. And is Henry Fulford also known as James R. Wear? 

The Witness: Henry Fulford, on the record, is also 
known by the alias George M. Patrick, and also the alias, 
James Patrick Wear, Jr. 

By Mr. Dwyer: 

Q. Now, in the records which you have produced today 
do you find any evidence that was submitted to the Court 
on which the Court based its decision as to the mental 
condition of the defendant? 

A. I have here a psychiatric examination which was 
made by Doctor Harold B. Boslow, the medical officer of 
the Supreme Bench of Baltimore. 

This psychiatric examination was made by Dr. Boslow 
and presented to Judge Herman M. Moser, of the Criminal 

Court of Baltimore. 

98 The Witness: This report is dated June 2, 1952, 
submitted in the case of Henry Fulford, alias James R. 
Wear, age, 22 years, charge, larceny, Indictment No. 1950 
of Docket 1952; case referred by Criminal Court, the Hon¬ 
orable Herman M. Moser, Judge. 

(reading) 

Patient examined in the Baltimore City Jail on May 
23rd and May 27th of 1952. 

Impression: This 22 year old white male was quite 
withdrawn and appeared to be preoccupied mostly with 
his fantasies. 

99 His IQ was found to be 74, which is indicative 
of functioning on the borderline level. However, 
this is probably due to excessive preoccupation with his 
fantasies and is probably not an accurate reflection of 
his true capabilities, which are probably in the dual 
normal category. 

In both of the psychiatric and psychological exami¬ 
nations this patient was felt to be grossly psychotic. 

He is considered to be dangerous to himself and to 
others by this examiner since he obeys the suggestions 
and orders given to him by his voice—in quotes. 

This patient is not considered a responsible agent 
and should be hospitalized in a mental institution. 

Respectfully submitted to the Court, signed Doctor 
Harold M. Boslow, Medical Officer of the Supreme 
Bench of Baltimore. 
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By Mr. Dwyer : 

Q. Will you direct your attention to page two of that en¬ 
closure, Mr. Brown, the medical history, and give us the 
medical history? 

A. From page two, the paragraph entitled medical his¬ 
tory, I read: 

100 (reading) 

The patient had the usual childhood diseases. 

Quote: I have always had a lot of headaches and 
my chest bothers me. It draw’s up. They give me 
nitroglycerin to take. Sometimes I faint. 

He states he w’as knocked unconscious in a car wreck 
last year. 

Quote: I don’t know what happened. I went through 
the windshield and the police locked me up. It w’as my 
car. End of quote. 

The patient also gave a vague history of the renal 
infarct wdiich was treated at Perry Point Hospital and 
having been in a locked ward in Gallinger Hospital. 

While at Perry Point he was supposed to see a psy¬ 
chiatrist but states that he did not. When asked why 
he changed his name he stated, quote: I didn’t want 
anybody to know w’ho I was. Everybody was bothering 
me. They were all against me. I liked to be by 
myself. End of quote. 

As a child the patient w r as examined by a psychiatrist 
in Rockville, Maryland, but can recall nothing con¬ 
cerning this. 

Mr. Dwyer: I have nothing further. 

101 Cross-examination. 

By Mr. Schaffer: 

Q. Very well. 

Could you tell me from the report that you read wrhether 
or not the defendant w’as of unsound mind as of July 27th, 
1951? 

A. I am, I am not in a position to answer that, sir. 

Q. The record doesn’t show that? 

A. The record doesn’t show that. 
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102 William H. Orsinger was called as a witness for 
and on behalf of the defendant, and being: then and 
there duly sworn by the Clerk of the Court, assumed 
the witness stand and testified as follows: 

Direct examination. 

By Mr. Dwyer: 

m 

• • • • • 

104 The Court: Yes, if they are part of your official 
records. 

The Witness: Yes, sir. They are my official records. 
That the defendant makes the claim that in 1947 he had a 
head injury and that he suffers from epilepsy, and this is 
his own words, that he suffers from epilepsy, which is pre¬ 
sumed to mean that he has convulsions. 

He was seen on sick call by myself on March 2nd, 
1953, at which time he was complaining that he was having 
these seizures and he was placed on appropriate medication 
for which we give all people who profess to have these 
seizures. 

I noticed that he made several complaints at different 
times relative to having seizures while at the jail. 

I also noticed that there is no recorded evidence by either 
an officer or a nurse or a doctor that anyone ever saw 

105 him have the seizures. However, we usually give 
them the benefit of the doubt so as to prevent these 

seizures because after all if they are going to recover from 
them they have to be prevented from having them. 

So we give them the medication if we have reasonable 
reason to think that he is subject to seizures. 

* • • • • 

107 Cross-examination. 

By Mr. Schaeffer: 

108 Q. I see. 

Your records do not indicate that as of August, 
1951, any indication, that the defendant might be of un¬ 
sound mind at the time? 

A. (After examining his records:) I don’t see anything 
around that period to indicate that. 

Q. Very well. Very well, Doctor. 

Now, you made reference to 1947, did you not, with re¬ 
gard to this alleged epilepsy and convulsions? 
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A. He made a statement to us March 3rd, 1953, that he 
suffered a head injury in 1947. 

Q. I see. That was his statement. 

You have no other—you had no other proof other than 
his statement? 

A. Well, (examining his records) here is something in¬ 
teresting here. 

I notice he was asked that same question “Have you had 
any previous accidents or injuries” when he was examined 
in 1951 and he answered, “None”. 

109 Q. Do you find any proof? 

A. No—There is no—I have looked through the 
records for that. There is no evidence in his records of any¬ 
one ever recording having seen him have a seizure. 

Q. Now, did you find proof of the fact that he was 

110 an epileptic when he made that statement to you? 

A. No. As I said, -we give them the benefit of the 

doubt. 

Q. You found no evidence of that? 

A. We have not concrete evidence of it yet other than his 
statement. 

Redirect examination. 

By Mr. Dwyer: 

Q. Doctor, the examination you—the routine examina¬ 
tion which you give all incoming inmates, you have made 
several, have you not, in your position? 

A. Yes, sir. 

Q. Do you give a mental examination? 

A. Mental? 

Q. Yes, sir. 

A. The only time anything is recorded under “mental” 
is where a gross mental abnormality, if it is called to our 
attention—like we don’t do a complete gastro x-ray be¬ 
cause it is not the same thing. 

If a gross abnormality is noted we put it in the chart. 

Mr. Dwyer: I have nothing further. 

111 Recross-examination. 

By Mr. Schaffer: 

Q. Doctor, did you so note any abnormality at any time 
when you spoke or saw this defendant ? 

A. The only abnormality which is in the jacket for this 
admission is that the inmate himself made the statement. 
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Q. But you found no such- 

A. (Interposing:) We have no recorded evidence here 
of any abnormality. 

(Thereupon the witnesss was excused and retired from 
the witness stand.) 

Mr. Dwyer: Will your Honor indulge me one moment, 
please? 

The Court: Yes. 

Mr. Schaffer: Get Doctor Orsinger, if the Court please. 

The Court: I will take a recess, ladies and gentlemen. 

(Thereupon a recess was had whereupon the following 
occurred:) 

Mr. Schaffer: Your Honor, I would like to call the doc¬ 
tor as my witness at this time. 

• i • • • 


113 Thereupon, William H. Orsinger, resumed the 
witness stand and having been previously duly sworn by the 
Clerk of the Court, testified further as follows: 

Kecross-examixation (resumed). 

By Mr. Schaffer : 

Q. Tell us, Doctor, the moment you walked out of the 
courtroom you got a call to come back? 

A. Yes, sir. 

Q. And you ran back? 

A. I ran all the way. 

Q. Did you have certain thoughts with regard to this 
patient at the time that you ran back; yes or no? 

A. Yes. 

Q. All right. 

When you came back into the courtroom where did 
you go? 

A. I went directly to the patient. 

Q. Very w T ell. What did you observe? 

A. I saw a man lying on the floor. 

114 Q. All right, and in what state? 

A. His eyes were closed. I saw some blood run¬ 
ning out of his mouth down his right cheek and he was 
quivering. 

Q. Quivering. 

What did you do when you first saw that? 

A. Felt his pulse first. 
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Q. And what was the reaction when you felt his pulse? 
A. It felt normal. 

Q. Very well. What else did you do? 

A. I looked at his eyes, looked at his eye lids. 

Q. Very well. 

What was there that you noticed? 

A. They were quivering and closed. 

Q. All right. What else did you do ? 

A. Put pressure on his eye balls to produce pain. 

Q. And did that- 

Mr. Dwyer (Interposing): If your Honor please, I am 
going to object to any further questioning as to effect. 

I certainly don’t believe it is within the scope of the 
Government’s case one way or another. 

Mr. Schaffer: I will connect it up later, if your Honor 
please. 

The Court : Overruled. 

By Mr. Schaffer: 

Q. All right. You put pressure on his eyes. 

115 Much pressure? 

A. Not too much because I thought I remembered another 
way to put more pressure. 

Q. All right. 

And what is that other way to put pressure ? 

A. I opened his pants and grabbed the testicles. 

Q. And what did you do? 

A. Squeezed real hard. 

Q. What happened? 

A. He came back to consciousness. 

Q. What do you conclude from this? 

Mr. Dwyer: I certainly object to this, your Honor. 

Mr. Schaffer: I think it is very material, your Honor. 
There has been a display in the courtroom. 

The Court : Overruled. 

The Witness: Your Honor, I would like to qualify my 
actions, that I did. 

I have been in this—may I ? 

By Mr. Schaffer: 

Q. Yes, sir. 

A. I have been in this work working with these types of— 
working with inmates, I should say, working with inmates 
for four and a half years. 

I have been the personal physician consequently for 
several hundred true epileptics or convulsive people. 


116 I have also had to care for many people who were 
having other conditions which resembled convulsions, 

organic convulsions, and it has been my experience, and 
it has been my training and my reading that a person who 
has a true convulsion based on damage to the brain has little 
to do with the onset, the time of onset of the episode. 

He has no control over his body during the episode and 
there is no known stimulus that will produce any response 
from him while he is having this convulsion. 

Invariably that’s been my experience. I know of no ex¬ 
ception to that. And following the convulsion there is a 
period of mental stupor which comes on following the 
convulsion. 

During the convulsion there is alternating—there is first 
an episode of contraction of all muscles followed by an epi¬ 
sode of alternating contractions and massive contractions 
and expansions of muscles. 

And as I say, following this there is a mental stupor in 
which they couldn’t respond to anything you tell them or 
ask them to do. 

In this individual vrhen I gave him severe pain his re¬ 
sponse was not what has been my invariable, observed re¬ 
sponse in other people w T ith true convulsions, disorders due 
to brain injuries. 

His response was he opened his eyes and he noted 

117 that I w’as squeezing his testicles real hard, and 
within a short time, as those who were here noticed, 

he sat up. 

And when he got in the chair I asked him to put out his 
tongue. There was no confusion at it. He put it out. I 
wanted it out further so I could see where the bleeding was 
coming from. 

But he put it out far enough so that I could see there 
was no severe laceration of the tissues, in my examining in 
this light and wuth what I had. 

Q. What is your conclusion as to whether or not that 
was a true convulsion? 

A. My conclusion based on other cases that I have seen 
like this, I have no reason now to believe—I have no rea¬ 
son to believe that this episode >vas due to organic brain 
disease. 

Q. Very well. And- 

A. (Interposing:) And this episode, in my opinion, was 
either—and I am unable to distinguish—malingering or 
hysteria. 

Mr. Schaffer : No further questions. 
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119 Thereupon, Reginald C. Odell, was called as a wit¬ 
ness for and on behalf of the United States, and 
being then and there duly sworn by the Clerk of the Court, 
assumed the witness stand and testified as follows: 

Direct examination. 

By Mr. Schaffer: 


• • • • • 

122 Q. Now, Mr. Odell, what were the circumstances 
under which the defendant came to your place of 
business? 

A. Well, as I say, he came in off of this advertisement 
that we had in the Evening Star, advertising various auto¬ 
mobiles for sale. 

• • • • • 

124 Q. Would you say he was normal? 

A. I would in every respect. 


125 Thereupon, Bernard J. Panetta, was called as a 
witness for and on behalf of the United States, and 
being then and there duly sworn by the Clerk of the 

126 Court, assumed the witness stand and testified as 
follows: 

Direct examination. 

Bv Mr. Schaffer: 

Q. Now, Officer Panetta, the defendant is James Wear 
in this case. 

Have vou ever seen him before ? 

A. Yes, I did. 

Q. And under—where did you see him? 

A. I was with Detective Sergeant Clark -when we ar¬ 
rested him on August 2nd. 

Q. Very well. 

127 Q. Then how would you characterize his behavior 
then? 

A. I would say his behavior was normal, just like any¬ 
one else’s. 

• • • • • 
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131 George E. Chiplock was called as a witness for 
and on behalf of the United States, and being then 

and there duly sworn by the Clerk of the Court, assumed 
the witness stand and testified as follows: 

Direct Examination. 

By Mr. Schaffer: 

132 Q. Very well. 

Now, do you recall ever seeing the defendant, 
James Wear, at the court house? 

A. Yes, sir; I do. 

Q. And do you know—can you state to the best of your 
recollection when that occurred? 

A. Well, it vras, I believe, August 2nd of 1952. 

It was the wreek after a check w^as presented to me for 
my car they apprehended him. 

133 Q. Very well. 

Now, in the thirty minutes that you observed the 
transactions and what transpired, what was your impres¬ 
sion as to the defendant’s behavior? 

A. Nothing unusual. He w*as perfectly normal. 

# • • * • 

155 The Court’s Charge to the Jury 

The Court : Ladies and gentlemen of the jury: I will try 
to give you some instructions in the case wilich will be as 
simple as possible so as to not confuse you as to what the 
issues really are. 

I charge you particularly that you will have the indict¬ 
ment in this case to take with you to your jury room so that 
you can see the specific charges that are made in each count 
of that indictment. 

Now% the first count concerns the breaking into the build¬ 
ing of Mr. Gallop. The second count concerns the proposi¬ 
tion of stealing property therefrom. The third count con¬ 
cerns the matter of the forged check, of making the check. 
And the fourth count concerns the matter of passing the 
check, uttering, in the language of the statute. 

Now% vou will necessarilv observe and take into considera- 
tion all the evidence in this case as it bears upon each sepa¬ 
rate and distinct count of the indictment, because wiien you 
come in with your verdict you will be asked whether you find 
the defendant guilty or not guilty upon each and every sepa¬ 
rate count of this indictment. 
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Now the trend of the evidence is, on the part of the 

156 Government, to show that there was a breaking in of 
Mr. Gallop’s place of business because certain prop¬ 
erty was taken therefrom, including a check machine, which 
is used in making out checks, and certain other property. 

There is the evidence to the effect that this was gone. He 
testified to it that it was taken without his consent. The evi¬ 
dence in regard to the third count is that a certain check was 
used from his check book and the check in question was 
written and given in payment of the purchase of an auto¬ 
mobile from the other witnesses who have testified here. 

In regard to the first count there is no direct proof that 
the defendant did break into the building. There is no direct 
proof that he did take the check machine as charged in the 
second count. In the third count there is direct proof to the 
effect that he not only admitted that he had made the check 
to some of the officers, but there is proof on the part of the 
Government to the effect that the signature which is made 
thereon is in his handwriting, that is, the forged signature 
of Mark Gallop, because from his analysis it bears a distinct 
resemblance to the specimen which he had of the defend¬ 
ant’s own handwriting. 

As to the fourth count, the evidence shows that the co¬ 
defendant took this check to the place and delivered it; 
not this defendant, but, I think, it was the defendant, 
Crapulli. 

157 You will remember what the evidence shows in that 
respect. 

The further trend of the evidence is that the automobile 
which was purchased was taken later and sold elsewhere and 
money received from which, the Government contends the 
evidence tends to show that the defendant, this defendant, 
received a certain portion of it. 

Now, in order to prove the defendant guilty under the 
rules, which I shall give you, it isn’t necessary that it be 
proven that he did the specific acts, himself, but it must be 
shown by the rules, which I shall subsequently give you as 
to burden of proof, that he had a criminal agency. 

It is the rule of law that one person who aids, assists or 
abets another in the commission of a crime, he is, himself, a 
principal and may be charged and prosecuted as such. 

So that is the law that you will take into consideration in 
considering whether the defendant had a criminal agency 
in the matter of breaking into the building, of taking the 
check machine therefrom, and the direct proof that is before 
you as to his forging the check and the proof also as to 
criminal agency in receiving the proceeds where the other 
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fellow really cashed the check, a codefendant, and he did not. 

I think you will recognize, ladies and gentlemen, what it is 
your duty to do. 

Now, all of these essential elements must be proven 

158 to your satisfaction beyond a reasonable doubt as to 
this defendant before you can find him guilty under 

the rules, which I shall subsequently give. 

The principal defense in this case on the part of the de¬ 
fendant is that of insanity. 

Now, the defendant has offered evidence tending to show 
that he not only was insane at the time he committed this 
act but that he has since been insane and the records of the 
institution show that he was subsequently in 1952 confined 
in a criminal insane institution in Maryland from which he 
escaped or left without authority and was never appre¬ 
hended and taken back. 

Now, the Government, in rebuttal, offers testimony that 
whatever may have been his condition since 1952, that cer¬ 
tain persons who met him and did business with him have 
testified that, in their opinion, he was a man of normal mind 
and acted as a man of normal mind. 

So it will be your duty to determine whether or not under 

all these circumstances he was insane at the time that this 

crime was committed if vou find that he had a criminal 

* 

agency in committing any portion of it which is alleged in 
the four different counts. 

The rules under which you must consider all this testi¬ 
mony, ladies and gentlemen, are as follows: 

A defendant in a criminal case is presumed to be 

159 innocent until he is proven guilty beyond a reasonable 
doubt. Every essential element necessary to consti¬ 
tute the crime charged must be proven beyond a reasonable 
doubt. 

At all times the burden rests upon the Government to 
prove the defendant guilty beyond a reasonable doubt. 

A reasonable doubt, within the meaning of the law, is not 
every possible doubt, but is such a doubt as would cause a 
reasonably careful, prudent man or woman to hesitate or 
pause before acting upon a matter of serious consequence 
to himself or herself. 

And it may be said that after a juror has considered all 
of the evidence surrounding the transaction involved and 
that juror still has an abiding conviction of the guilt of the 
accused, then a reasonable doubt has been removed in his 
mind or her mind. 
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You are the sole judges of the credibility of the witnesses 
in addition to being the sole judges of the facts in this case, 
ladies and gentlemen. 

You should take into consideration the demeanor of a 
witness upon the stand, his bias or prejudice, if any has been 
shown, his interest in the result of the litigation or his knowl¬ 
edge in regard to the things to which he purports to testify 
and give to each and every witness that degree of credibility 
under all the circumstances he may seem to be entitled to in 
your opinion. 

160 The defendant has not testified in his own behalf 
as he has a right to do. He is permitted under the 

law to testify or to neglect to testify and I charge you that 
the fact that he does not testify in the case is no evidence of 
his guilt and you will not so consider his absence of testi¬ 
mony. 

It being that the jury must consider evidence that is 
presented upon the stand in reaching their conclusions 
rather than what evidence might have been presented. 

The question of whether or not, or, what the defendant's 
mental condition is at this time it not before you. That is a 
matter to be handled by the Court. And so you will not 
consider his condition at this particular time, and if that 
becomes material there will be a hearing which the Court 
will determine what the necessary steps are to be taken. 

To you is committed the question of deciding whether or 
not he was guilty of any of these crimes charged in these 
four counts on July 27th, 1951. 

You will take all these instructions together, ladies and 
gentlemen, and not singly as the law of this case. 

Are there any requests or exceptions? 

Mr. Schaffer : The Government is satisfied, your Honor. 

Mr. Dwyer: We are satisfied, your Honor. 

The Court : I send you the indictment, ladies and gentle¬ 
men, so you will see what the specific charges are, but re¬ 
member the indictment is not any evidence of guilt. 

161 It is simply the accusation. 

• • • • • 

165 The Court: Ladies and gentlemen of the jury, you 
have sent me a note which asks for a little information 
further in regard to your consideration of the different 
counts of the indictment which I attempted to explain fully 
yesterday, but I guess I must have had it confused so that 
you did not understand it perfectly. 
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Your first question is: 

(reading) 

“Is it possible to find the defendant guilty or not 
guilty on the counts individually and sep- 
166 arately?’’ 

I instructed you yesterday and I do so again, you 
should consider each count separate and distinct from the 
other one; for instance, you consider first, Count Xo. 1. 
You find whether the defendant is guilty or not guilty on 
that count. 

You then proceed to Xo. 2, and you find whether he is 
guilty or not guilty on Xo. 2. Count Xo. 3, guilty or not 
guilty on Count X"o. 3. Count Xo. 4, guilty or not guilty on 
Count Xo. 4. 

These have no relation to each other so far as the matter 
being typed up. So you can find separately and distinctly 
either guilty or not guilty on each individual count. 

Do you understand that? 

(Xo member of the jury indicated any dissent.) 

The Court: The other question is whether the jury is 
supposed to determine the defendant’s sanity as of 1951 
according to the testimony. 

That I also attempted to explain. We are determining 
his sanity as to the date when this transaction occurred, 
which was in 1951 when these acts with which he is charged 
are alleged to have occurred. 

That is the only point for you to consider as to whether 
he is sane or insane, as of that date and no other. 

Is that satisfactory? 

167 (Xo member of the jury indicated any dissent.) 

The Court: You may retire. 

Verdict of the Jury 
was announced as follows: 

The Court: Ladies and gentlemen of the jury, have you 
arrived at a verdict? 

The Foreman of the Jury: We have, your Honor. 

The Court: The Clerk will take the verdict. 

The Clerk of the Court: Jurors, please stand. The de¬ 
fendant will stand and face the jury. 

Mr. Foreman, what say you as to the defendant, James R. 
Wear, on the first count of the indictment? 

The Foreman of the Jury: Not guilty. 

The Clerk of the Court: What say you as to the defendant, 
James R. Wear, on the second count of the indictment? 
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The Foreman of the Jury: Not guilty. 

The Clerk of the Court: What say you as to the defendant, 
James R. Wear, on the third count of the indictment? 

The Foreman of the Jury: Guilty. 

168 The Clerk of the Court: What say you as to the 
defendant, James R. Wear, on the fourth count of the 

indictment? 

The Foreman of the Jury: Guilty. 

The Clerk of the Court: Members of the jury, your Fore¬ 
man says that you find the defendant, James R. Wear, not 
guilty on the first count; not guilty on the second count; 
guilty on the third count, and guilty on the fourth count, 
and that is your verdict so say you each and all? 

(No member of the jury indicated any dissent.) 

The Court: You may be discharged from further con¬ 
sideration of this case, ladies and gentlemen, and the case 
will be disposed of Friday morning at 10 o’clock. 

Mr. Dwyer: May it please the Court, I understand that 
there was some question as to the defendant’s competency 
to stand trial, and at this time I would like to request that 
the Clerk direct a mental examination to insure that there 
could be no question as to his present competence. 

Mr. Schaffer: I submit respectfully, your Honor, that 
there has been no showing as to the alleged insanity of the 
defendant at this time. 

There is no testimony or there is no evidence to show that 
this man as of this moment is of unsound mind. There has 
to be some tangible evidence, if your Honor please. 

The Court: Yes, I see nothing in the record before the 
Court which justifies a conclusion that I should send 

169 the man for an examination. 

Mr. Dwyer: May it please the Court, I respectfully 
submit that these records from Maryland—at the time this 
young man departed without leave from the institution he 
was, as I understand it, at that time incompetent according 
to Maryland and he has never been formally adjudicated 
competent since that time. 

And it seems to me that that is sufficient at least to raise 
a necessary doubt. 

Mr. Schaffer: If your Honor please, there has been 
evidence, the Government introduced to the effect that after 
this man was apprehended in Long Beach, California, he 
was returned to the District of Columbia, at which time he 
gave a complete accounting of his actions from the time that 
he eloped from the Catonsville institution. 

He advised Officer Benjamin Clark that he fell in love with 
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this nurse at the institution and lived with her and they 
went down, they went over to Indiana where he stayed there 
and worked and made a living. 

He stayed there for several months and then went down 
to, I believe, it was Galveston, Texas, and remained there 
with this nurse and lived with her. 

And then lie told the officer that he then went to Long 
Beach at which time he was apprehended by the police in 
Lon" Beach. 

170 In all the conversations that he had with Benjamin 
Clark, at the Detective Bureau, there was no indica¬ 
tion whatsoever of this man being of unsound mind. As a 
matter of fact, he was very lucid, clear and rational. 

The Court: I make this ruling: So far as there is any¬ 
thing before the Court at the present time in this hearing, 
in the trial, I see nothing which justifies the Court to order 
an investigation as to his sanity at the time of the trial. 
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ARGUMENT 

I 

Section 4244 provides a test of reasonableness 

In the principal brief in the instant case, the Government 
has advanced the argument that Section 4244, Title 18 
U.S.C., requires that an accused must show the trial 
court that there is a “reasonable cause to believe” that the 
accused is presently insane or otherwise so mentally incom¬ 
petent as to be unable to understand the proceedings against 
him or properly to assist in his own defense before the trial 
court appoints a psychiatrist to examine the accused (Ap¬ 
pellee’s Brief at pp. 19-21). In answering such contentions, 
appellant has adopted a positive-negative approach. 

In the first place, appellant argues (Br. p. 8, 9): 

1. The statutory language . Careful examination of 
the statute language and history of 18 U.S.O. § 4244 


(1) 
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shows that when a motion is made in accordance with 
the statute terms for a mental examination of an ac¬ 
cused prisoner the District Court is required to grant 
that motion and cannot refuse to order a mental ex¬ 
amination because of its own doubt as to whether rea¬ 
sonable cause for the motion exists (Emphasis added). 

• • • • • 

The statutory language with respect to the court’s 
action makes no reference to the existence of “reason¬ 
able cause”. To the contrary, it is provided that where 
the United States Attorney does make the required 
motion, the Court must initiate a medical examination 
of the accused. Similarly, the statute seems to say 
that the Court must take the same action upon a motion 
which is filed in behalf of the accused. In neither case 
does the statute vest any discretion whatsoever in the 
district judge. The language clearly states that the 
judge “shall” cause a mental examination to be made 
whenever a motion for such examination is made either 
by the United States Attorney or in behalf of the ac¬ 
cused. • • • 

However, appellant thereafter states very clearly that 
(Br. at p. 18): 

When we contend that a district court must order a 
mental examination upon a proper motion on behalf of 
the accused under Section 4244, we do not, of course, 
contend that the court is required to entertain motions 
which are patently or obviously frivolous. A court 
necessarily has the right to withhold even mandatory 
action when the request therefore is, on its face, frivo¬ 
lous or fraudulent. 

Then, appellant proceeds to argue that the record shows 
that there was “reasonable cause to believe” that he was 
insane or mentally incompetent at the time of the trial (Br. 
at pp. 20-22). 

It is manifestly clear, therefore, that appellant has 
adopted the legal contentions which we advanced in our 
brief herein thereby creating a mere question of fact. He 
says, in effect, the trial court is required to grant all mo¬ 
tions, subject however, to the power of the trial court to 
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deny motions which lack merit—and since my case has merit, 
the lower court abused its discretion in refusing to order a 
mental examination. Thus, the instant case resolves itself 
into questions of fact and credibility, which questions are 
always for the trier of the facts. And the record clearly 
shows no abuse of discretion in the instant case. 

II 

Legislative History 

Although the legislative history of Section 4244 is meagre, 
nevertheless some interesting and illuminating comments 
by Hon. Calvert Magruder are contained in the document 
cited by appellant (Br. at p. 11, n. 6), namely, Hearing be¬ 
fore a Subcommittee of the Committee on the Judiciary, 
United States Senate, 80th Cong. 2d Sess., on S. 850. Judge 
Magruder stated at pp. 5-6: 

The Chairman : Is there any machinery here, as you 
have written the law r , that would provide a mechanism 
whereby this situation would be faced: 

Suppose I represent a client in the Federal court, 
and it is my honest judgment he is crazy, incompetent 
to look after his own interests in court. The Attorney 
General does not take any action. Is there any provi¬ 
sion in this bill whereby I or his relatives can take 
action before he is put to trial, and before the Govern¬ 
ment expends the money on trial, to have that issue 
determined? 

Judge Magruder: I think his counsel could apply to 
the judge and express his view and give a prima facie 
showing that the man is or may be incompetent, and 
the judge could then, within the very limited facilities 
now available, provide some examination for him (Em¬ 
phasis added). 

The Chairman : But this statute does not cover that 
situation? 

Mr. Chandler: It does, Senator. If you will turn to 
page 2, lines 6 and 7, you will find: 

Upon such a motion or upon a similar motion in be¬ 
half of the accused * # *. 

Judge Magruder: And also on the court’s own mo¬ 
tion. 

The Chairman : That is very fine. 


* • • 
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Appellant lias referred to the testimony of Judge Ma- 
gruder (Br. p. 12, n. 7). He states that the judge may have 
been referring to the District of Columbia Code §24-301, 
when he said “prima facie”. However, the very fact that 
the same words of the former bill which are here before 
this Court in the enacted bill, were quoted to the Committee 
in support of the statement that a “prima facie” showing 
must be made, clearly indicates that Judge Magruder was 
referring to the intent and purpose of section 4244 and 
not of the provisions of the District of Columbia Code. 
And, it is submitted, Judge Magruder used “prima facie” 
as another wav of saving “reasonable cause to believe.” 

in 

The Trial Court Correctly Denied the Motions 

In addition to the discussion in our principal brief rela¬ 
tive to the facts and to the law (Appellee’s brief at pp. 
14-21), and in response to appellant’s contentions (Br. pp. 
20-22), we point out the following factors: 

1. The testimonv of Doctor Orsinger to the effect that 
appellant was either “malingering or hysteria” does not 
mean that appellant was insane or mentally incompetent. 
“Malingering” is, of course, a case of fraud. “Hysteria” 
is a psychoneurosis, as appellant has acknowledged by his 
reference to Webster’s dictionary (Br. p. 21). And a psycho¬ 
neurosis does not mean psychosis. Thus, the Doctor did 
not mean that appellant was insane. The question, thus, 
becomes whether appellant was so mentally incompetent 
that he should not have gone to trial. The episode in the 
court room was witnessed by the trial judge and it was 
thereafter ruled that appellant was, in the opinion of the 
trier of factual issue thus presented, a malingerer. Such 
ruling should not be disturbed on appeal. 

2. Appellant was not prejudiced by the fact that the trial 
court postponed ruling on the first motion because Section 
4244 expressly says that motions may be made any time 
up to the imposition of the sentence, 
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3. Appellant was not prejudiced by the statements of 
the trial court that (Add. App. pp. 24-25): 

And the recommendation of the Court is that he be 
permitted to be placed where he can be £iven a medical 
examination and attention (Emphasis added). 

The Court has found that appellant was a malinger. Any 
benevolence or gratuities that the court felt w^ere humane 
and in order could not, under any stretch of the facts, be 
prejudicial to appellant or indicative of doubt in the court’s 
mind. 

4. Appellant’s policy argument flies in the face of realism 
(Br. pp. 14-15). Conceding as he does, that the trial courts 
are not compelled to grant “frivolous or fraudulent” mo¬ 
tions (Br. at p. 18), appellant cannot seriously argue that 
it is impossible to use motions under Section 4244 for the 
“evasion of criminal responsibility” (Br. at p. 15). Wit¬ 
ness the instant case. When Amy Lee Wright testified that 
the authorities at Spring Grove Hospital considered that 
appellant had recovered, trial counsel was faced with a 
question of tactics in the light of adverse facts. He chose 
to make a motion under Section 4244—attempting thereby, 
it is submitted, to delay the trial and avoid punishment if 
possible. See: Shelton v. United States , 205 F. 2d 806 (5th 
Cir. 1953), cited in our brief at page 20 and in appellant’s 
brief at pages 16 and 18. 

The statute places the paramount responsibility for mo¬ 
tions under Section 4244 in the office of the United States 
Attorney. If such office does not make such a motion, the 
accused can, upon a proper showing, make a similar motion, 
or the trial court can do so on its own initiative. The stat¬ 
ute thereby creates a check upon the discretion of the 
prosecutor. However, the only check upon the “discretion” 
of trial counsel or an accused is in the judgment of the 
trial court. In the instant case, such judgment was exer¬ 
cised and the record supports such judgment. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Assistant United States Attorney. 
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